STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

October 23, 2009

Board of Land and Natural Resources
State of Hawaii
Honolulu, Hawaii STATEWIDE

Request Permission to Re-Issue New Revocable Permit Documents
to 159 Land Division Tenants located on Oahu, Maui, Molokai,
Hawaii and Kauai

BACKGROUND:

Over the years, Land Divisions' request to renew its Statewide
month-to-month revocable permits requires staff to obtain Land Board
approval and staff issuing a letter notifying the tenant that their
revocable permit had been renewed for another year. If the staff
appraiser from his/her analysis determined there should be a rent
increase, staff would request a rent increase. The tenants were notified
and given sufficient time to either agree to the new rent or if they
disagree, provide evidence of other rental comparables for our staff
appraiser to review. Staff would bring the matter before the Land Board
to confirm the new rent for the tenant.

Recently, we had to revisit the revocable permit document created by
the Attorney General's office due to an incident on the Big Island and a
class on the Common Pitfalls of Certificate of Insurance by Frank A.
Mayer, III held on June 3, 2009. This is what we discovered: (1) some
revocable permit documents had either no insurance provision or vague
provisions, (2) we were accepting insurers not licensed to do business in
Hawaii, (3) we were accepting only certificates and not the insurance
binder or policy, and (4) as Additional Insured, we never got an
endorsement to ensure adequate coverage.

DISCUSSION:

The oldest permit (rp0416) was issued in 1950. Liability was not an
issue at that time. The permit document reads as follows: "and will
save the Licensor harmless against all claims and demands of third
persons arising out of such entry and construction." Over the years, the
tenant has faithfully submitted evidence of insurance coverage and paid
the rent on time. For reasons unknown, this tenant does not want to
pursue obtaining an easement. Therefore, this tenant will continue to
occupy our property for years to come. There are many others with
similar intentions.

Then, we discovered over 50% of Land Divisions' tenants are unable
to obtain liability insurance coverage from an insurance company or
companies licensed to do business in the State of Hawaii. We have been
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accepting insurance certificates with "This insurance contract is issued
by an insurer which is not licensed by the State of Hawaii and is not

subject to 1its regulation or examination. If the insurer 1is found
insolvent, claims under this contract are not covered by any guaranty
fund of the State of Hawaii." For those insurance companies that are not

licensed in the State of Hawaii, our staff checks the AM Best website to
determine the financial strength and the insurer's credit rating. We do
not accept anything below an "A-" rating. It appears our current
practice may be a deviation from the express terms of the revocable
permit document. The practice was implemented in response to a
substantial number of applicants and current permittees who claimed that
they were unable to obtain the requisite type of insurance from companies
licensed in the State of Hawaii. We believe the insurance requirements
need to modified to reflect and accommodate the actual conditions, and
more specifically the limitations, of the local insurance industry.
These changes will help our tenants' to be in compliance rather than risk
being in technical default upon execution of the document.

In June 2009, we requested the Attorney General's office to
review our proposed changes to the pertinent sections of the insurance
provisions (Items A.4. and A.14) of the revocable permit document are
as follows:

"4, At the Permittee's own cost and expense, keep ke any
government-owned improvements located on the Premises insured against
loss by fire and other hazards, casualties, and contingencies, for the
full insurable value of those improvements. The policies shall name the
State of Hawaii as an additional insured and loss payee and shall be
filed with the BeardDepartment. In the event of loss, damage, or
destruction of those improvements, the Beard Department shall retain from
the proceeds of the policies those amounts it deems necessary to cover
the loss, damage, or destruction of the government-owned improvements and
the balance of those proceeds, if any, shall be delivered to the
Permittee."”

"14., Procure and maintain, at its own cost and expense, in full force and
effect throughout the term of this Permit, comprehensive general
liability insurance, or its equivalent, with an insurance company or
companies licensed or authorized to do business in the State of Hawaii
with an AM Best rating of not less than "A-" or other comparable and
equivalent industry rating, in an amount of at least $1,000,000.00 for
each occurrence and $2,000,000.00 aggregate, and with coverage terms
acceptable to the Chairperson of the Board,. The policy or policies of
insurance shall name the State of Hawaii as an additional insured and a
copy shall be filed with the Department. The insurance shall cover the
entire Premises, including all grounds and all roadways or sidewalks on
or adjacent to the Premises in the use or control of the Permittee.

Prior to entry and use of the premises or within fifteen (15) days
after the commencement date of this Permit, whichever is sooner, furnish
the State with a certificate(s) showing the policy(s) to be initially in
force, keep the certificate(s) on deposit during the entire Permit term,
and furnish a like certificate(s) upon each renewal of the policy(s).
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This insurance shall not be cancelled, limited in scope of coverage, or
nonrenewed until after thirty (30) days written notice has been given to
the State.

The State shall retain the right at any time to review the coverage,
form, and amount of the insurance required by this Permit. 1If, in the
opinion of the State, the insurance provisions in this Permit do not
provide adequate protection for the State, the State may require
Permittee to obtain insurance sufficient in coverage, form, and amount to
provide adequate protection. The State's requirements shall be
reasonable but shall be designed to assure protection for and against the
kind and extent of the risks which exist at the time a change in
insurance is required. The State shall notify Permittee in writing of
changes in the insurance requirements and Permittee shall deposit copies
of acceptable insurance policy(s) or certificate(s) thereof, with the
State incorporating the changes within thirty (30) days after receipt of
the notice.

The procuring of the required policy(s) of insurance shall not be
construed to limit Permittee's liability under this Permit nor to release
or relieve the Permittee of the indemnification provisions and
requirements of this Permit. Notwithstanding the policy(s) of insurance,
Permittee shall be obligated for the full and total amount of any damage,
injury, or loss caused by Permittee's negligence or neglect connected
with this Permit. It is agreed that any insurance maintained by the State
will apply in excess of, and not contribute with, insurance provided by
Permittee's policy.

The insurance certificate(s) shall be mailed to:

State of Hawaii

Department of Land and Natural Resources
Land Division

Box 621

Honolulu, Hawaii 96809"

In September 2009, we were informed by the Attorney General's
office our proposed changes were okay with them.

Land Division manages over 400 month-to-month revocable permits. 1In
June 2009, we instructed our staff to inspect and meet with 192 tenants.
Based on our staffs' inspection and meetings with our tenants, we have
identified 151 tenants (EXHIBIT A). We plan to bring the remainder back
to the Land Board in late 2010. We know this will have a serious impact
on our staff and the Attorney General's office, but the long-term goal is
for all our tenants to have the same insurance provision. This
eliminates ambiguity and disagreement.

Eventually, the new insurance wording will be placed in new leases
and new easements issued by the Department. It will have to be on a 'go
forward basis' because it will be difficult for us to amend leases or
easements already executed.
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Why revocable permits? We have more control over the revocable
permits because of their month-to-month tenure. Section 171-55 Permits,
Hawaii Revised statutes states as follows: Notwithstanding any other law
to the contrary, the board of land and natural resources may issue
permits for the temporary occupancy of state lands or an interest therein
on a month-to-month basis by direct negotiation without public auction,
under conditions and rent which will serve the best interests of the
State, subject, however, to those restrictions as may from time to time
be expressly imposed by the board. A permit on a month-to-month basis
may continue for a period not to exceed one year from the date of its
issuance; provided that the board may allow the permit to continue on a
month-to-month basis for additional one year periods.

Thus, we are using this opportunity (when its time for us to renew
the permits) for the continuation of our tenants occupation for another
year, but we want the 151 tenants listed on EXHIBIT A to execute a new
revocable permit document.

We are not proposing to change the existing tenant, rent, property
location or character of use. Therefore, our actions, does not trigger
compliance with Chapter 343, HRS.

To encourage 100% participation by the tenants, staff is
recommending the waiver of the $30 document fee and submission of tax
clearances. Loss of revenues to the State - approximately $4,530. This
amount is small compared to the exposure to the State in a lawsuit.

The effective date in the new revocable permit document will be
January 1, 2010. Upon execution of the new revocable permit document,
staff will be canceling the tenants' old revocable permit document.

CONCLUSION:

The changes in the new revocable permit document will protect the
State's interest. Although not a sure fire protection against lawsuits,
at least the new insurance wording is current, and reflects the changing
needs of the State (landowner) and the tenant.

RECOMMENDATION: That the Board:

1. Declare that, after considering the potential effects of the
proposed disposition as provided by Chapter 343, HRS, and Chapter
11-200, HAR, this project will probably have minimal or no
significant effect on the environment and is therefore exempt from
the preparation of an environmental assessment.

2. Authorize staff to re-issue new revocable permit documents to 151
tenants identified on EXHIBIT A, subject to the following:

a. The standard terms and conditions of the most current
revocable permit form, as may be amended from time to time;

b. Review and approval by the Department of the Attorney
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b. Review and approval by the Department of the Attorney
General; and

c. Such other terms and conditions as may be prescribed by the
Chairperson to best serve the interests of the State.

Respectfully Submitted,

OhGone G )ity

Charlene E. Unoki
Assistant Administrator

APPROVED FOR SUBMITTAL:

jiiS /

Laura H. Thielen, Chairperson Ub
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